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CASE  SUMMARIES 


ADVERSE  ACTIONS 

WILBERT  ALLEN  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  PH075280 10081  ADD) 

October  25,  1982 

6.520;  7.310;  14.110 

Appellant,  charged  with  threatening  his  supervisor 
with  physical  harm,  was  removed  from  the  position  of 
welder.  When  appellant  appealed  to  the  Board's  re- 
gional office,  the  presiding  official  found  that  the 
agency's  action  indicated  anti-union  animosity,  a pro- 
hibited personnel  practice.  Consequently,  the  presid- 
ing official  required  that  the  agency  "retroactively 
reinstate  the  appellant  to  his  former  grade  with  back 
pay  and  all  benefits  . ...  " 

The  agency  provided  the  regional  office  with  evi- 
dence that  it  had  cancelled  appellant's  removal,  that 
appellant  had  received  back  pay,  and  that  pay  shift 
differential  was  being  calculated.  However,  appellant 
subsequently  petitioned  the  regional  office,  claiming 
that  the  agency  had  not  properly  complied  with  the 
initial  decision.  Specifically,  appellant  alleged  that 
he  was  not  restored  to  the  night  shift  he  had  been 
working  before  his  removal  and  that  the  agency  did 
not  give  him  back  pay  for  the  night  shift  differential  or 
for  the  overtime  he  would  have  worked  had  he  not 
been  removed.  The  presiding  official  issued  an  ad- 
dendum decision  ordering  the  agency  to  assign 
appellant  to  his  previous  shift  and  workplace.  As  a re- 
sult, appellant  filed  a petition  for  review  questioning 
the  presiding  official's  denial  of  back  pay  for  the  shift 
differential,  and  the  agency  filed  a petition  for  review 
contending  that  it  had  fully  complied  with  orders  to 
restore  appellant. 

The  Board  discussed  its  compliance  regulations, 
explaining  that  although  complaints  about  compli- 
ance in  a given  case  are  properly  referred  to  the  re- 
gional office  which  issued  the  initial  decision,  back 
pay  issues  should  be  resolved  between  the  employee 
and  the  agency.  However,  the  Board  added  that  if  an 
employee  cannot  resolve  such  an  issue  with  the  agen- 
cy, the  matter  should  be  brought  before  the  General 
Accounting  Office.  Thus,  the  Board  found  the  holding 
in  the  addendum  decision  implying  jurisdiction  to 
consider  back  pay  matters  overly  broad. 


The  Board  noted  that  under  5 U.S.C.  § 1 205(a) , it 
has  the  authority  to  order  an  agency  to  cancel  a per- 
sonnel action.  The  Board  further  noted  that  regarding 
an  improper  personnel  action,  the  Federal  Personnel 
Manual  provides  only  that  the  employee  being  re- 
stored may  be  placed  in  a vacant  position  equal  in 
grade  and  pay  to  that  from  which  he  was  separated. 
The  Board  pointed  out  that  when  the  agency  restored 
appellant  to  a welder  position  on  the  day  shift  rather 
than  the  night  shift,  he  suffered  no  change  in  grade, 
reduction  in  base  pay,  or  loss  of  tenure  or  seniority 
rights.  Addressing  appellant's  argument  that  he  v/as 
entitled  to  back  pay  for  the  shift  differential,  the  Board 
cited  Spinks  v.  U.S.  Postal  Service,  621  F.  2d  987,  989 
(9th  Cir.  1980),  in  which  the  circuit  court  held  that 
base  pay  did  not  include  pay  differential  for  working 
the  night  shift.  The  Board  also  noted  the  agency's 
assertion  that  appellant's  specific  welding  skills  had 
not  been  required  on  the  night  shift  since  appellant's 
reinstatement  and  pointed  out  that  the  record  indi- 
cated that  the  original  conditions  of  appellant's 
employment  included  the  possibility  of  his  assignment 
to  day,  night  or  shift  work.  Accordingly,  the  Board 
determined  that  the  addendum  decision  ordering  that 
appellant  be  assigned  to  the  night  shift  interfered  with 
the  agency's  management  functions  and  its  ability  to 
allocate  work.  Therefore,  the  Board  vacated  the 
addendum  decision,  finding  that  the  agency  had 
properly  restored  appellant  and  that  no  further  com- 
pliance was  necessary. 


CHARLES  A.  DEMSHOK  v.  DEFENSE  MAPPING 
AGENCY  (Docket  No.  BN075281 10186) 

October  15,  1982 

6.125;  8.321;  8.3211;  8.3212 

Appellant  was  terminated  from  the  position  of  car- 
tographer because  he  did  not  successfully  complete 
his  probationary  period.  Appellant  appealed  the 
agency's  action  to  the  Board's  regional  office,  arguing 
that  he  had  already  completed  the  probationary  peri- 
od when  he  was  terminated.  Specifically,  appellant 
contended  that  in  computing  his  one-year  proba- 
tionary period  as  a cartographer,  the  agency  should 
have  included  the  probationary  time  he  had  served  in 
a previous  position. 


In  the  initial  decision,  the  presiding  official  agreed 
with  appellant,  finding  that  the  agency  selected  him 
for  the  cartographer  position  noncompetitively  by 
transfer.  Moreover,  the  presiding  official,  relying  on 
the  agency's  August  19,  1980  letter  confirming  appel- 
lant's selection  and  transfer,  found  no  indication  that 
appellant  was  reguired  to  complete  a new  proba- 
tionary period  as  a condition  of  employment.  There- 
fore, finding  that  the  agency  had  not  followed  adverse 
action  procedures  under  5 U.S.C.  §7512,  the  presid- 
ing official  reversed  the  agency's  action.  Conseguent- 
ly,  the  agency  petitioned  for  review  and  the  Office  of 
Personnel  Management  (OPM)  intervened  on  the 
agency's  behalf. 

In  its  petition,  the  agency  argued  that  the  August  19 
letter  used  the  word  "transfer"  to  mean  that  appellant 
would  assume  the  cartographer  position  without  a 
break  in  service.  Further,  OPM  argued  that  a cer- 
tificate of  eligibles  included  in  the  record  and  bearing 
appellant's  name  was  evidence  that  appellant  was  se- 
lected from  such  certificate  rather  than  transferred. 
Citing  Oulvey  v.  Veterans  Administration,  MSPB 
Docket  No.  SL075280 10038  at  3 (July  29,  1981) — 
which  discussed  Federal  Personnel  Manual  (FPM) 
Ch.  315,  Subch.  8,  para.  8-2 — the  Board  agreed  with 
these  contentions.  The  Board  explained  that  the  per- 
tinent chapter  in  FPM  provides  that  an  employee  se- 
lected from  a certificate  of  eligibles 


...  is  reguired  to  serve  a probationary  period  of 
one  year.  This  applies  not  only  to  the  first 
appointment  of  this  kind,  but  to  any  subseguent 
career  or  career-conditional  appointment  by 
selection  from  a certificate  of  eligibles,  regard- 
less of  whether  the  appointee  had  previously 
completed  a probationary  period. 

The  Board  disagreed  with  the  presiding  official's 
conclusion  that  appellant  was  noncompetitively  ap- 
pointed by  transfer.  Rather,  the  Board  found  that 
appellant  was  selected  from  a certificate  of  eligibles, 
was  subject  to  a new  one-year  probationary  period, 
and  thus  was  a probationary  employee  when  ter- 
minated. Further,  the  Board  noted  that  probationary 
employees  terminated  for  post-appointment  reasons 
may  appeal  to  the  Board  only  if  their  terminations 
were  based  upon  partisan  politics  or  marital  status 
discrimination.  The  Board  determined  that  because 
appellant  alleged  no  such  basis  for  his  termination, 
his  appeal  was  not  within  Board  jurisdiction.  There- 
fore, the  Board  vacated  the  initial  decision  and  dis- 
missed the  appeal  for  lack  of  jurisdiction. 


HERBERT  P.  EDWARDS  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  DC075280 10249) 

October  15,  1982 

1.321;  1.420;  3.1321 

Appellant  was  removed  from  the  position  of  mail 
handler  for  being  physically  unfit  to  perform  his 
duties  on  lune  3,  1980  and  because  of  his  previous 
disciplinary  record.  According  to  the  record,  the 
agency  alleged  that  appellant  had  been  drinking  on 
the  day  in  guestion.  Finding  that  in  choosing  a penal- 
ty, the  agency's  consideration  of  appellant's  past  dis- 
ciplinary record  was  proper  and  that  the  agency  had 
tried  to  assist  appellant  as  reguired  by  pertinent  alco- 
hol and  drug  abuse  regulations,  the  presiding  official 
sustained  the  removal.  Appellant  filed  a petition  for 
review. 

In  considering  appellant's  allegation  that  his  past 
record  should  not  have  been  considered,  the  Board 
pointed  out  that  according  to  Howard  v.  Department 
of  the  Army,  MSPB  Docket  No.  PH075209128  (May  15, 
1981),  the  Board  will  consider  previous  disciplinary 
actions  if  the  employee  has  been  given  the  entitlement 
to  a full  review  of  those  actions,  or  "due  process."  On 
the  other  hand,  the  Board  noted  that  Bolling  v.  De- 
partment of  the  Air  Force,  MSPB  Docket  No. 
NY07528090034  at  5 (December  28,  1981)  provides 
that  an  agency  may  not  "utilize  clearly  erroneous 
prior  actions  as  aggravating  factors  so  as  to  enhance 
the  penaltfy]  imposed."  Noting  that  the  evidence  indi- 
cated that  five  of  the  disciplinary  actions  against 
appellant  were  based  upon  approved  emergency  an- 
nual leave  or  approved  sick  leave,  the  Board  dis- 
missed those  five  disciplinary  actions  from  the  con- 
sideration of  appellant's  past  record.  Citing  Cade  v. 
U.S.  Postal  Service,  MSPB  Docket  No. 
SF07528010370  at  5 (November  24,  1981),  the  Board 
explained  that  a previous  disciplinary  record  based 
on  approved  leave  may  not  be  treated  as  a disci- 
plinary record  warranting  an  enhanced  penalty. 

Finding  that  appellant's  record  showed  a poor 
attendance  history  for  at  least  the  four  years  before  his 
removal,  and  that  appellant's  job  reguired  that  he  be 
unimpaired  and  able  to  operate  eguipment  safely  and 
make  deliveries,  the  Board  decided  that  appellant 
committed  a serious  offense  by  his  misconduct  and 
damaged  the  trust  his  supervisor  placed  in  him. 
Further,  though  the  Board  considered  appellant's 
length  of  service  favorably,  it  determined  that  appel- 
lant's 16  years  at  the  agency  were  offset  by  his  con- 
siderable record  of  unreliability.  Accordingly,  the 
Board  affirmed  the  initial  decision  as  modified  and 
sustained  appellant's  removal. 
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ELMER  B.  HALL  v.  U.S.  POSTAL  SERVICE  (Docket 

No.  SF07527990020) 

October  15,  1982 

3.140;  10.121;  10.1213 

Appellant  was  removed  from  his  position  for  failure 
to  pass  the  scheme  examination.  Although  appellant 
appealed  his  case  to  the  Board's  regional  office,  and 
the  presiding  official  affirmed  the  agency's  action,  the 
presiding  official  failed  to  consider  appellant's  allega- 
tion of  discrimination.  Therefore,  the  Board  re- 
manded the  case  to  the  regional  office  for  considera- 
tion of  that  issue. 

Appellant  alleged  that  he  failed  the  scheme 
examination  because  of  sex  discrimination,  specifi- 
cally because  the  agency  routinely  gave  males  the 
more  physically  demanding  assignments  and  females 
the  less  demanding  ones.  Further,  appellant  con- 
tended that  because  the  females  performed  the  less 
strenuous  job  of  sorting  mail  by  hand,  they  increased 
their  experience  in  eye-hand  coordination  and  thus 
gained  the  split-second  recognition  necessary  for 
passing  the  scheme  test. 

Appellant  informed  the  presiding  official  that  cer- 
tain documents  available  from  the  agency,  including 
specific  lists  regarding  employee  names  and  seniority 
rankings  and  a computer  printout  of  daily  work 
assignments  would  prove  his  allegation  of  discrimina- 
tion. Also,  appellant  indicated  that  he  did  not  want  a 
hearing.  Though  the  presiding  official  forwarded 
appellant's  representations  to  the  agency,  he  did  not 
order  the  agency  to  furnish  the  documents  mentioned 
by  appellant.  In  his  decision,  the  presiding  official 
found  that  appellant  had  not  provided  evidence  in 
support  of  his  allegation  of  discrimination,  and  that 
appellant's  removal  was  taken  for  such  cause  as  would 
promote  the  efficiency  of  the  service.  Subseguently, 
appellant  petitioned  for  review. 

The  Board  considered  appellant's  argument  that 
due  process  was  denied  him  when  the  presiding  offi- 
cial failed  to  reguest  from  the  agency  the  information 
he  had  mentioned.  Citing  Rosenberg  v.  Commodity 
Futures  Trading  Commission,  MSPB  Docket  No. 
NY531D80 10048  (August  31,  1981)  and  Lewis  v.  U.S. 
Marine  Corps,  3 MSPB  41 1 (1980),  the  Board  pointed 
out  that  when  an  initial  decision  is  issued  without  a 
hearing,  the  presiding  official  must,  in  the  interest  of 
justice,  closely  monitor  what  is  submitted  and  reguest 
additional  information,  if  appropriate.  The  Board 
determined  that  several  factors — including  the  agen- 
cy's failure  to  supply  the  reguested  evidence,  appel- 
lant's waiver  of  his  right  to  a hearing,  and  appellant's 
claim  that  the  agency's  inaction  served  to  deny  him 


due  process — made  further  delving  into  appellant's 
case  necessary.  Finding  that  the  evidence  in  guestion 
was  material  to  establish  appellant's  allegation  of  dis- 
crimination or,  on  the  other  hand,  to  establish  that 
appellant's  removal  was  legitimate  and  non-dis- 
criminatory,  the  Board  remanded  appellant's  case  to 
the  regional  office  for  further  proceedings,  including 
the  review  of  the  evidence  appellant  reguested. 


JAMES  W.  JOHNSON  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  DC075281 10080) 

October  6,  1982 

4.320;  10.12112;  10.1212;  10.1215 

Appellant  was  removed  from  the  position  of  plate 
printer  for  61  days  of  absence  without  leave.  Appel- 
lant appealed  the  agency's  action  to  the  Board's  re- 
gional office,  and  the  regional  office  made  three 
separate  attempts  to  schedule  a hearing  as  reguested 
by  appellant.  When  the  hearing  was  convened, 
neither  appellant  nor  his  attorney  appeared  or  con- 
tacted the  presiding  official  about  their  failure  to  ap- 
pear. When  the  presiding  official  sustained  the  re- 
moval, appellant  petitioned  for  review,  contending 
that  the  presiding  official  erred  in  denying  a motion 
for  continuance  and  in  deciding  the  appeal  based  on 
the  record. 

According  to  the  record,  appellant's  hearing  was 
postponed  twice,  once  because  his  attorney  was 
unavailable  and  once  because  appellant  was  hos- 
pitalized. Upon  seeking  medical  documentation  of 
appellant's  condition,  the  presiding  official  learned 
that  appellant  had  been  released  from  the  hospital 
and  subseguently  set  another  hearing  date.  By  con- 
versation he  informed  an  employee  of  appellant's  at- 
torney of  the  date  of  the  rescheduled  hearing  and  also 
confirmed  such  date  by  letter.  However,  one  day  be- 
fore the  hearing  was  to  be  held,  appellant's  attorney 
submitted  a motion  for  continuance,  stating  that  he 
was  involved  in  a trial  and  therefore  unable  to  attend 
the  hearing  and  that  appellant  was  still  ill. 

In  considering  appellant's  position,  the  Board  noted 
that  his  attorney's  final  reguest  for  continuunce  was 
supported  neither  by  an  affadavit  as  reguired  by  5 
C.F.R.  §1201 .51 , nor  by  medical  evidence  identifying 
appellant's  problem  and  why  it  prevented  him  from  at- 
tending the  hearing.  Further,  citing  Webster  v. 
Government  of  the  District  of  Columbia,  MSPB  Dock- 
et No.  DC075280 10230  (July  28,  1981),  the  Board 
pointed  out  that  appellant  failed  to  contact  the  presid- 
ing official  to  request  postponement  either  as  re- 
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quired  by  Board  regulations  or  at  the  earliest  possible 
date. 

The  Board  explained  that  an  appellant  has  a statu- 
tory right  to  a hearing  and  that  the  presiding  official — 
who  has  the  authority  to  set  the  hearing — may  post- 
pone the  hearing  if  good  cause  is  shown  for  doing  so. 
The  Board  noted  that  in  appellant's  case,  the  presid- 
ing official  had  granted  two  postponements  and  had 
been  diligent  in  contacting  appellant's  attorney  about 
appellant's  status.  Determining  that  appellant's  at- 
torney failed  to  supply  the  documentation  necessary 
for  obtaining  a continuance  of  the  hearing,  the  Board 
found  no  showing  of  good  cause  for  a third  con- 
tinuance. The  Board  further  explained  that  unless 
extraordinary  circumstances  arise,  Board  policy, 
which  was  adopted  to  accommodate  the  intent  of  Con- 
gress, is  to  hold  hearings  promptly.  Moreover,  the 
Board  noted  that  delays,  such  as  those  in  this  case, 
may  by  unfair  to  other  appellants  who  are  awaiting 
hearings,  especially  if  those  appellants  are  un- 
employed while  their  appeals  are  pending.  Accord- 
ingly, the  Board  denied  appellant's  petition. 


LAURENE  M.  KNOX  v.  EQUAL  EMPLOYMENT  OP- 
PORTUNITY COMMISSION  (Docket  No. 
CH07528 110583) 

October  15,  1982 

1.111;  6.125;  10.1214 

Appellant  was  separated  from  her  position  of  para- 
legal specialist  by  reduction  in  force  (RIF).  Accord- 
ing to  the  record,  the  agency  notified  appellant  that 
her  position  was  to  be  abolished  on  July  1,  1981  and 
offered  her  a clerk  position  with  retained  grade  and 
pay.  Subsequently,  the  agency  changed  the  effective 
date  of  the  RIF  to  August  14.  On  July  27,  appellant  de- 
clined the  clerk  position  and  offered  her  resignation, 
effective  August  14.  When  appellant  learned  that 
another  position,  which  was  interchangeable  with 
hers,  had  become  available  during  the  notice  period, 
she  tried  to  withdraw  her  resignation.  However,  the 
agency  did  not  accept  appellant's  withdrawal,  and 
appellant  was  separated  on  August  14.  When  appel- 
lant appealed  her  separation  to  the  Board's  regional 
office,  the  presiding  official  found  that  appellant  had 
resigned  voluntarily  from  her  position  and  that  the 
agency  had  properly  applied  RIF  regulations  in 
separating  her.  Appellant  petitioned  for  review. 

In  considering  appellant's  petition,  the  Board  ex- 
plained that  while  resignation  is  a voluntary  action 
not  subject  to  the  Board's  appellate  review,  a coerced 
resignation  is  considered  tantamount  to  discharge. 


Citing  Fruhauf  Southwest  Garment  Co.  v.  United 
States,  111  F.  Supp.  945,  951  (Ct.  Cl.  1953),  the 
Board  outlined  the  three  conditions  an  appellant  must 
satisfy  in  order  to  show  that  his  or  her  resignation  was 
not  voluntary.  They  were: 

1 . That  one  side  involuntarily  accepted  the  terms  of 
another; 

2.  That  circumstances  permitted  no  other  alterna- 
tive; and 

3.  That  said  circumstances  were  the  result  of 
coercive  acts  of  the  opposite  party. 

The  Board  agreed  with  the  presiding  official's  finding 
that  appellant  did  not  show  that  any  of  the  three 
conditions  existed  in  her  case. 

The  Board  noted  appellant's  argument  that  her 
resignation  was  involuntary  because  the  agency  re- 
fused to  allow  her  to  withdraw  it  before  its  effective 
date.  The  Board  pointed  out  that  although  5 C.F.R. 
§7 15.202(b)  provides  that  an  agency  may  permit  an 
employee  to  withdraw  his  resignation  at  any  time  be- 
fore it  becomes  effective,  an  agency  may  refuse  to  ac- 
cept such  a withdrawal  if  its  consequences  would 
cause  administrative  disruption.  The  Board  found  that 
the  agency  had  shown  that  allowing  appellant  to  with- 
draw her  resignation  would  have  adversely  affected 
those  employees  whose  jobs  had  been  saved  by  appel- 
lant's resignation.  Further,  the  Board  agreed  with  the 
presiding  official's  finding  that  withdrawing  appel- 
lant's resignation  would  have  seriously  disrupted  the 
agency's  nationwide  RIF  process.  However,  the  Board 
disagreed  with  the  presiding  official's  finding  regard- 
ing Board  jurisdiction  over  appellant's  separation  by 
RIF.  The  Board  determined  that  since  appellant's 
resignation  and  the  RIF  action  were  effective  the  same 
day,  appellant  was  separated  not  as  a result  of  RIF, 
but  because  she  resigned.  Accordingly,  the  Board 
found  that  since  appellant  failed  to  prove  that  her 
resignation  was  involuntary,  her  case  was  not  within 
the  Board's  jurisdiction.  Therefore,  the  Board  af- 
firmed the  initial  decision  in  part  and  reversed  it  in 
part,  dismissing  the  action  as  outside  the  Board's 
appellate  jurisdiction. 


ROY  L.  SCHAPANSKY  v.  DEPARTMENT  OF  TRANS- 
PORTATION. FEDERAL  AVIATION  ADMINISTRA- 
TION (Docket  No.  DA075281F1 130) 

October  28,  1982 

1.330;  1.410;  4.125; 7.327;  8.290;  10.12123 

When  appellant  was  removed  from  the  position  of 
air  traffic  control  specialist  for  participating  in  a strike 
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and  for  absence  without  leave  (AWOL),  he  appealed 
to  the  Board's  regional  office.  The  presiding  official, 
finding  that  appellant  refused  to  perform  his  duties 
when  he  participated  in  the  strike,  sustained  the  agen- 
cy's action.  Appellant  petitioned  for  review. 

The  Board  considered  appellant's  argument  that  the 
presiding  official  should  not  have  denied  his  motion 
for  continuance  of  the  hearing.  Though  appellant  al- 
leged that  because  the  agency  produced  certain  evi- 
dence only  three  days  before  the  hearing,  he  could 
not  properly  prepare  his  case,  the  Board  noted  that 
the  presiding  official  extended  the.  proceedings  by  14 
days  so  that  appellant  could  review  and  comment 
upon  the  material  submitted  by  the  agency.  The 
Board  pointed  out  that  appellant  made  no  submission 
regarding  the  agency  information  in  question  and 
determined  that  the  presiding  official's  denial  of 
appellant's  motion  for  continuance  did  not  adversely 
affect  appellant's  rights. 

The  Board  also  considered  appellant's  contention 
that  the  presiding  official  erred  in  denying  his  request 
for  an  extension  of  time  for  discovery.  The  Board 
noted  that  appellant  made  such  a request  so  that  he 
might  have  adequate  time  to  consult  information  ob- 
tained by  other  aggrieved  air  traffic  controllers 
through  regional  and  national  discovery  procedures. 
The  Board  explained,  however,  that  by  order  of  April 
7,  1982,  the  Board's  Chief  Administrative  Law  Judge 
instituted  procedures  for  common  discovery  on  mat- 
ters of  regional  and  national  scope  in  related  air  traf- 
fic controller  appeals.  The  Board  stated  that  that 
order  restricted  participation  in  such  discovery  to 
those  appellant  air  traffic  controllers  who  had  filed 
timely  discovery  requests  under  the  pre-hearing 
orders  issued  by  the  Board's  regional  offices.  Deter- 
mining that  appellant  did  not  comply  with  the  pre- 
hearing  order  of  the  Board's  Dallas  Regional  Office  by 
filing  a discovery  motion  before  the  deadline  estab- 
lished by  that  regional  office,  the  Board  found  that  the 
presiding  official  did  not  deny  appellant  due  process 
by  refusing  to  extend  the  discovery  period. 

The  Board  noted  appellant's  argument  that  the  evi- 
dence failed  to  show  that  he  participated  in  the  strike. 
However,  the  Board  also  noted  appellant's  contention 
that  although  he  was  AWOL  on  the  dates  of  the  strike, 
he  believed  that  his  voluntary  absence  was  a legal 
protest  rather  than  a strike.  The  Board  further  noted 
that  while  appellant  testified  that  he  voted  "yes"  when 
the  Professional  Air  Traffic  Controllers  Organization 
(PATCO)  members  took  a strike  vote  and  that  the 
agency  had  informed  appellant  that  the  strike  would 
be  illegal,  appellant  also  claimed  that  he  was  unaware 
of  the  strike  and  had  no  intention  of  participating.  The 


Board  agreed  with  the  presiding  official  and  gave 
such  contentions  no  credence. 

The  Board  discussed  the  agency's  use  of  a photo- 
graph of  appellant  among  PATCO  picketers  to  show 
that  he  had  participated  in  the  strike.  The  Board  cited 
Jones  v.  Tennessee  Valley  Authority,  MSPB  Docket 
No.  AT07528010300  at  7 (February  19,  1982)  and 
Duckett  and  Yardley  v.  Tennessee  Valley  Authority, 
MSPB  Docket  No.  AT07528010325  at  6 (February  19, 
1982)  in  which  it  held  that  evidence  of  an  employee's 
unauthorized  absence  from  duty  and  his  presence 
among  picketers  may  be  prima  facie  indication  of  that 
employee's  participation  in  a strike.  Finding  that 
appellant  failed  to  rebut  agency  evidence  of  his 
knowledge  of  the  strike  and  his  intent  to  join  other 
PATCO  members  in  withholding  service  to  the 
agency,  and  that  he  gave  no  indication  that  his 
absence  was  for  some  other  reason  than  strike  partici- 
pation, the  Board  determined  that  appellant  did  par- 
ticipate in  the  strike.  Further,  the  Board  considered 
appellant's  allegation  that  the  agency  improperly  re- 
lied upon  the  "crime  provision"  of  5 U.S.C.  §7 513(b) 
in  waiving  the  30-day  period  of  advance  written  no- 
tice of  adverse  action,  since  he  had  not  been  formally 
charged  or  convicted  of  a crime.  However,  the 
Board — pointing  out  that  striking  against  the  United 
States  is  a felony  punishable  by  up  to  a year's  impri- 
sonment— found  that  the  agency  had  reasonable 
cause  to  believe  that  appellant  had  committed  a crime 
for  which  a sentence  of  imprisonment  might  be  im- 
posed. 

The  Board  considered  the  reasonableness  of  the 
penalty  in  appellant's  case,  noting  that  an  employee's 
participation  in  a strike  against  the  government 
hampers  the  government's  attempts  to  fulfill  its  mis- 
sion. Citing  Borsari  v.  Federal  Aviation  Administra- 
tion, MSPB  Docket  No.  NY075209163  at  5-7  (June  24, 
1982),  the  Board  further  noted  that  an  air  traffic  con- 
troller's abdication  of  his  responsibility  for  the  safety 
of  airline  passengers  by  striking  constitutes  extreme 
misconduct.  Accordingly,  the  Board  found  the  agen- 
cy's penalty  appropriate.  Therefore,  the  Board  af- 
firmed the  initial  decision  as  modified  and  sustained 
appellant's  removal. 

LOUIS  H.  STEELMAN  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA075281 10279) 

October  25,  1982 

1.369;  3.130;  3.1321;  11.133 

Appellant,  reduced  in  grade  for  physical  inability 
to  perform  the  duties  of  his  position,  appealed  to  the 
Board's  regional  office.  The  presiding  official  sus- 
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tained  the  agency's  action.  Subsequently,  appellant 
filed  a petition  for  review,  alleging  that  in  failing  to 
accommodate  his  disability,  hearing  loss,  the  agency 
discriminated  against  him  because  of  his  handicap- 
ping condition. 

The  Board  noted  the  presiding  official's  finding  that 
appellant  was  a handicapped  person  according  to  29 
C.F.R.  §1613. 702(a)  in  that  he  had  "a  physical  or 
mental  impairment  which  subsequently  limits  one  or 
more  of  [his]  major  life  activities."  However,  the 
Board  explained  that  to  substantiate  his  charge  of 
handicap  discrimination,  appellant  was  required  by 
29  C.F.R.  §1613. 702(f)  to  show  that  he  was  a “quali- 
fied handicapped  person"  and  that  his  handicap  had 
not  been  accommodated  by  the  agency.  The  Board 
quoted  the  applicable  regulations,  which  describe  a 
"qualified  handicapped  person"  as  one  who  “with  or 
without  reasonable  accommodation,  can  perform  the 
essential  functions  of  the  position  in  question  without 
endangering  the  health  and  safety  of  [himself]  or 
others."  The  Board  added  that  the  responsibility  was 
appellant's  to  suggest  a reasonable  accommodation 
under  which  he  could  perform  his  duties. 

According  to  the  record,  when  appellant's  super- 
visors learned  of  his  hearing  problem,  they  trans- 
ferred him  to  a non-hazardous  noise  area  where  he 
worked  successfully  on  assembly  lines  until  the  agen- 
cy took  action  to  reduce  his  grade  and  change  his  po- 
sition from  power  support  systems  mechanic  to  ship- 
ment clerk.  Appellant  claimed  that  if  he  were  allowed 
to  remain  where  he  had  been  reassigned,  he  could 
continue  to  perform  the  essential  functions  of  his 
original  position.  Appellant  further  contended  that 
other  mechanics  worked  exclusively  on  assembly 
lines,  that  these  particular  mechanics  did  not  have  re- 
quired duties  in  the  hazardous  noise  area,  and  that 
the  agency  had  assigned  one  of  the  mechanics  to  as- 
sembly line  work  to  accommodate  a hearing  loss.  The 
Board  concluded  that  appellant  had  put  forward  a 
reasonable  accommodation. 

The  Board  explained  that  the  agency  had  the  bur- 
den of  showing  that  the  accommodation  proposed  by 
appellant  was  unreasonable;  however,  it  found  that 
the  agency  failed  to  do  so.  Determining  that  sufficient 
work  existed  for  appellant  in  areas  where  he  could 
perform  his  duties  safely,  the  Board  concluded  that 
appellant's  reduction  in  grade  was  a result  of  handi- 
cap discrimination.  Therefore,  the  Board  reversed  the 
initial  decision  and  ordered  the  agency  to  cancel  its 
action  against  appellant. 


HAROLD  I.  SULLIVAN  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  AT07528010144) 

October  4,  1982 


1.500;  1.530;  4.300;  10.1212;  11.140 

Appellant  was  charged  with  claiming  credit  for  time 
not  actually  worked,  and  removed  from  the  position  of 
education  specialist.  When  the  Board's  regional  office 
sustained  the  removal,  appellant  petitioned  for  re- 
view, contending  that  the  presiding  official  erred  in 
interpreting  pertinent  regulations. 

The  Board  considered  appellant's  contention  that 
by  not  providing  him  with  certain  material  used  in 
taking  action  against  him — specifically,  information 
the  agency  obtained  after  appellant  responded  to  the 
advance  notice  of  charges — the  agency  violated  5 
C.F.R.  §752.404.  The  Board  cited  subsections  (b)  and 
(c)  of  §752.404  which  require  that  the  notice  of  pro- 
posal inform  the  employee  of  his  right  to  review  the 
material  relied  on  to  support  an  action  and  that  the 
employee  be  given  time  to  review  such  material  and  to 
prepare  a response.  The  Board  noted,  however,  that 
the  subsections  clearly  concern  only  the  information 
supporting  the  action  at  the  time  the  agency  issues  the 
advance  notice.  Further,  the  Board  pointed  out  that 
§752.404  neither  precludes  the  agency  from  develop- 
ing additional  evidence  after  the  employee  responds 
to  the  advance  notice  nor  requires  that  the  agency 
provide  the  employee  with  all  supporting  material 
that  exists  when  the  agency  issues  its  decision.  The 
Board  agreed  with  the  presiding  official's  finding  that 
the  agency  had  provided  appellant  all  material  in 
support  of  its  advance  notice  of  charges  and  noted 
that  the  agency  had  even  given  appellant  an  addition- 
al chance  to  respond  before  issuing  the  decision. 

The  Board  also  considered  appellant's  contention 
that  because  the  Navy  Intelligence  Service  (NIS)  de- 
stroyed the  file  which  contained  most  of  the  informa- 
tion gathered  against  him,  the  evidence  presented  in 
his  case  by  NIS  personnel  should  be  stricken  from  the 
record.  The  Board  explained  that  in  Banks  and  Faulk- 
ner v.  Federal  Aviation  Administration , MSPB  Docket 
Nos.  DA075280 10296/0206  (January  27,  1982),  it 
found  that  imposing  sanctions  against  an  agency  for 
failing  to  produce  relevant  evidence  which  had  been 
destroyed  was  inappropriate.*  Noting  that  its  conclu- 

* Editor's  note:  In  a recent  decision,  the  Fifth  Circuit 
Court  of  Appeals  reversed  the  Board's  decision  in 
Banks  and  Faulkner.  The  court  found  that  the  re- 
quired standard  of  procedural  due  process  had  been 
violated  when  the  only  persuasive  evidence  of  alleged 
drug  use — the  results  of  government-sponsored  labo- 
ratory tests  done  on  urine  samples  voluntarily  submit- 
ted by  the  appellants — was  destroyed  before  the  ap- 
pellants, on  their  own  behalf,  could  have  the  samples 
independently  tested.  See  Banks  v.  Federal  Aviation 
Administration , No.  82-4086,  slip  op.  (5th  Cir.,  Sept. 
27,  1982). 
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sion  in  Banks  and  Faulkner  was  based  upon  the  de- 
gree of  culpability  of  the  agency,  whether  “bad  faith" 
was  demonstrated,  and  the  availability  of  testimony 
regarding  the  destroyed  evidence,  the  Board  found 
that  in  appellant's  case,  the  evidence  destroyed  was 
less  directly  relevant  to  the  issues  in  guestion  and  de- 
termined that  ample  opportunity  existed  for  testimony 
regarding  the  destroyed  evidence. 

The  Board  discussed  appellant's  argument  that  he 
was  subject  to  prohibited  personnel  practices,  specif- 
ically, reprisal  for  disclosing  information  which 
showed  violation  of  laws  or  regulations  or  an  abuse  of 
authority  and  reprisal  for  the  exercise  of  appeal 
rights.  The  Board  noted  that  appellant  had  filed  a 
grievance  against  the  official  who  started  the  investi- 
gation into  appellant's  claims  regarding  time  worked 
and  that  reprisal  for  this  grievance  prompted  the  in- 
vestigation. However,  the  Board  determined  that  or- 
dering such  an  investigation  did  not  constitute  taking 
a personnel  action.  Accordingly,  the  Board  denied 
appellant's  petition  for  review. 

MARSHALL  L.  SUNDERLAND  v.  VETERANS  AD- 
MINISTRATION (Docket  No.  AT075281 10538) 
October  29,  1982 

1.111;  1.369;  6.900 

When  appellant  was  separated  by  resignation,  he 
appealed  to  the  Board's  regional  office,  alleging  that 
the  agency  had  separated  him  involuntarily.  How- 
ever, the  presiding  official  found  that  appellant  had 
resigned  voluntarily  and  therefore  dismissed  his  ap- 
peal as  not  within  the  Board's  appellate  jurisdiction. 
Consequently,  appellant  petitioned  for  review,  con- 
tending that  he  had  submitted  his  resignation  under 
duress  and  that  the  agency  had  refused  to  allow  him  to 
withdraw  the  resignation  before  its  effective  date. 

Upon  considering  appellant's  petition  and  the  rec- 
ord, the  Board  disagreed  with  the  presiding  official's 
finding  that  the  agency's  refusal  to  allow  appellant  to 
withdraw  his  resignation  was  reasonable.  The  Board 
found  appellant's  January  27,  1981  letter,  requesting 
that  the  acting  hospital  director  rescind  the  resigna- 
tion form  submitted  by  appellant  on  January  26,  1981 
for  resignation  effective  February  25,  1981,  timely 
and  clear  in  its  intent.  Further,  the  Board  noted  that 
the  agency's  February  11,  1981  response  gave  no  rea- 
son for  denying  appellant's  request  that  his  resigna- 
tion be  withdrawn  and  stated  that  his  resignation 
would  be  effected  on  February  25,  1981 . 

Citing  5 C.F.R.  §715.202,  the  Board  explained  that 
while  an  agency  may  permit  an  employee  to  withdraw 


his  resignation  before  it  becomes  effective,  it  may  de- 
cline such  a request  only  for  a valid  reason,  such  as  to 
avoid  administrative  disruption  or  because  a replace- 
ment has  been  hired.  Determining  that  the  agency  im- 
properly denied  appellant's  request  to  withdraw  his 
resignation,  the  Board  found  that  appellant's  resigna- 
tion was  involuntary  and  that  the  agency  had  not  af- 
forded him  the  adverse  action  rights  to  which  he  was 
entitled.  Accordingly,  the  Board  reversed  the  initial 
decision  and  ordered  the  agency  to  cancel  appellant's 
resignation  and  restore  him  retroactively  to  the  date 
of  his  resignation. 

THOMAS  WIGINTON  v.  VETERANS  ADMINISTRA- 
TION (Docket  No.  DA075281 10207) 

October  12,  1982 

1.400;  1.510;  1.513;  10.1212;  10.122 

When  appellant  was  removed  from  the  position  of 
social  worker,  he  appealed  to  the  Board's  regional  of- 
fice, questioning  the  statement  of  the  charges  against 
him  in  the  notice  of  proposed  removal.  The  presiding 
official  sustained  the  removal,  and  appellant  subse- 
quently petitioned  for  review. 

In  reviewing  the  record,  the  Board  noted  the 
agency's  contention  at  the  hearing  that  the  charge 
against  appellant  was  falsification  of  records,  as  well 
as  appellant's  argument  that  falsification  was  a new 
charge  not  included  in  the  notice  of  proposed  remov- 
al. Citing  Parker  v.  Defense  Logistics  Agency,  1 
MSPB  489,  492  (1980),  the  Board  explained  that  an 
agency  action  will  not  be  reversed  merely  "because  of 
technical  procedural  oversights  which  have  not  sub- 
stantially prejudiced  or  impaired  the  employee's 
rights."  The  Board  further  explained  that  in  order  to 
determine  whether  appellant  was  harmed  by  the  al- 
leged error  in  the  notice  of  proposed  removal,  it  must, 
according  to  Smith  v.  Department  of  the  Interior, 
MSPB  Docket  No.  DA075209129  at  2 (December  29, 
1981),  consider  whether  the  notice  was  “specific 
enough  so  that  the  employee  is  presented  with  suffi- 
cient information  to  enable  him  or  her  to  make  an  in- 
formed reply."  Though  the  Board  disagreed  with  the 
presiding  official's  finding  that  appellant  was  proper- 
ly informed  that  the  charge  against  him  was  falsifica- 
tion of  records,  it  did  not  find  that  appellant  was  sub- 
stantially harmed  by  the  error. 

The  Board  pointed  out  that  the  notice  of  proposed 
removal  listed  17  specific  instances  of  alleged  error  in 
appellant's  worksheets  and  that  some  of  these  report 
entries  indicated  contacts  with  outpatients  that  could 
not  have  been  made  because  the  patients  noted  were 
either  no  longer  under  the  agency's  supervision  or 
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were  dead.  The  Board  found  that  the  instances  pre- 
sented in  the  notice  of  proposed  removal  were  of  suffi- 
cient detail  to  inform  appellant  of  the  reasons  for  the 
proposed  action.  Moreover,  the  Board  found  that  the 
agency  proved  14  of  the  17  instances  of  error  by  a pre- 
ponderance of  the  evidence.  The  Board  also  found  no 
evidence  of  bias  on  the  part  of  the  agency's  deciding 
official  and  determined  that  appellant's  contention 
that  the  agency  based  his  removal  on  personal  ani- 
mosity was  unfounded. 

The  Board  also  considered  appellant's  contention 
that  because  the  action  against  him  was  based  on  his 
performance,  he  should  have  been  informed  in  writ- 
ing of  the  reguirements  of  his  position  and  how  he 
failed  to  meet  them.  Citing  Douglas  v.  Veterans  Ad- 
ministration, MSPB  Docket  No.  AT075299006  at  32-33 
(April  10,  1981),  the  Board  explained  that  relevant  in 
determining  the  appropriateness  of  a penalty  was  "the 
clarity  with  which  the  employee  was  on  notice  of  any 
rules  that  were  violated  in  committing  the  offense,  or 
had  been  warned  about  the  conduct  in  guestion." 
Though  the  record  indicated  that  the  agency  failed  to 
inform  or  counsel  appellant  about  his  deficient  work, 
the  Board  found  that  appellant's  errors  were  so  fla- 
grant and  obvious  that  appellant  should  have  known 
without  being  told  by  a supervisor  that  the  information 
on  his  worksheets  was  wrong.  Further,  the  Board  not- 
ed that  according  to  Douglas,  whether  an  employee's 
behavior  is  intentional  is  relevant.  Stating  that  in  ap- 
pellant's case,  his  intent  weighed  heavily  in  favor  of 
imposing  severe  discipline,  the  Board  found  that  the 
penalty  of  removal  was  reasonable.  Accordingly,  the 
Board  affirmed  the  initial  decision  as  modified  and 
sustained  appellant's  removal. 


ATTORNEY  FEES 

VERA  M.  BARRETT  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DC07528010046ADD) 

October  1,  1982 

14.520;  14.550 

Appellant  was  charged  with  fraud  or  negligence  in 
failing  to  pay  rent  for  her  assigned  living  guarters  and 
removed  from  the  position  of  supervisory  billeting 
clerk.  When  she  appealed  to  the  Board's  regional  of- 
fice, the  presiding  official  sustained  the  removal  ac- 
tion. However,  upon  consideration  of  appellant's  peti- 
tion for  review,  the  Board  found  that  the  agency  es- 
tablished neither  that  appellant  was  obligated  to  pay  a 
rental  fee  nor  that  she  knew  or  should  have  known  of 
that  responsibility.  Therefore,  the  Board  vacated  the 
presiding  official's  decision  and  reversed  the  agen- 


cy's action.  Appellant  subseguently  filed  a motion  for 
attorney  fees.  When  the  presiding  official  denied  ap- 
pellant's motion,  finding  that  appellant  failed  to  prove 
that  such  an  award  would  be  in  the  interest  of  justice, 
appellant  petitioned  for  review. 

In  considering  appellant's  petition,  the  Board  dis- 
cussed the  presiding  official's  finding  that  the  agency 
had  a reasonable  basis  for  taking  the  action  and  that 
appellant  was  not  substantially  innocent  of  the 
charges.  The  Board  noted  that  the  presiding  official 
based  this  conclusion  on  appellant's  failure  to  seek 
clarification  of  the  regulation  applying  to  her  situation 
and  on  appellant's  alleged  inculpatory  statement — re- 
ported by  a confidential  informant — about  her  situa- 
tion. However,  the  Board  could  not  concur  with  the 
presiding  official's  determination  that  the  agency  had 
a reasonable  basis  for  concluding  that  she  was  guilty 
of  fraud. 

Citing  Allen  v.  U.S.  Postal  Service,  2 MSPB  582 
(1980),  the  Board  explained  that  an  agency's  failure  to 
prove  charges  against  an  employee  does  not  neces- 
sarily mean  that  a fee  award  is  warranted  in  the  inter- 
est of  justice.  However,  the  Board  noted  that  attorney 
fees  may  be  awarded  when  the  record  indicates  that 
the  agency's  action  was  without  merit  or  unfounded, 
or  if  the  employee  is  innocent  of  the  charges. 

The  Board,  pointing  out  that  agency  officials  be- 
lieved that  appellant  was  not  responsible  for  the  rent 
and  that  appellant's  living  arrangement  was  legal, 
concluded  that  a proper  consideration  of  the  evidence 
should  have  indicated  that  the  action  against  appel- 
lant could  not  be  sustained.  Accordingly,  the  Board 
found  appellant  entitled  to  an  award  of  attorney  fees. 
Further,  the  Board  determined  that  in  light  of  the  at- 
torney's extensive  experience,  the  complexity  of  ap- 
pellant's case,  and  the  time  necessary  to  research  the 
issues  in  guestion,  a total  of  $9,550  in  attorney  fees 
was  reasonable.  Therefore,  the  Board  reversed  the 
addendum  decision  and  ordered  the  agency  to  send 
payment  to  appellant's  attorney. 


EVELYN  FRANKS  v.  DEPARTMENT  OF  THE  TREAS- 
URY (Docket  No.  BN075280 10001  ADD) 

October  29,  1982 

10.430;  14.520;  14.522;  14.530;  14.550;  14.600 

Appellant  was  removed  from  the  position  of  clerk 
typist  for  underreporting  her  income  on  two  tax  re- 
turns and  appealed  the  agency's  action  to  the  Board's 
regional  office.  Though  the  presiding  official  found 
the  charge  supported  by  a preponderance  of  the  evi- 
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dence,  he  determined  that  the  penalty  in  appellant's 
case  was  too  harsh  and  ordered  the  agency  to  cancel 
the  removal. 

When  appellant's  attorney  filed  a motion  for  attor- 
ney fees,  the  agency  opposed  the  motion,  alleging 
that  in  a settlement  agreement  made  by  the  parties  on 
January  2,  1981 , appellant  waived  her  right  to  seek  at- 
torney fees.  However,  in  an  addendum  decision  is- 
sued May  19,  1981,  the  presiding  official  determined 
that  the  settlement  agreement  was  null  and  that  attor- 
ney fees  were  warranted  in  appellant's  case.  Conse- 
quently, the  agency  and  the  Office  of  Personnel  Man- 
agement both  petitioned  for  review. 

The  Board  disagreed  with  the  agency's  argument 
that  in  the  settlement  agreement — which  was  entered 
into  after  the  initial  decision  became  final— appellant 
had  waived  her  right  to  request  attorney  fees.  Point- 
ing out  that  the  presiding  official  did  not  learn  of  such 
agreement  until  after  appellant's  attorney  had  filed  a 
motion  for  attorney  fees  and,  thus,  that  the  settlement 
was  not  a part  of  the  record  before  the  initial  decision 
became  final,  the  Board  stated  that  it  would  not  con- 
sider that  document  in  reviewing  the  merits  of  the 
case.  Nonetheless,  the  Board  determined  that  the  lan- 
guage in  the  agreement,  in  stating  that  appellant 
"waives  her  right  to  seek  further  processing,  review, 
or  other  appellate  or  judicial  review  of  the  matter  now 
pending  before  the  [Board],"  could  not  be  interpreted 
as  specifically  concerning  the  matter  of  attorney  fees. 

The  Board  also  noted  that  the  agency  challenged 
the  presiding  official's  finding  that  the  agency  acted 
in  bad  faith.  The  agency  specifically  objected  to  his 
implication  that  it  should  have  advised  appellant  to 
seek  representation.  However,  the  Board  did  not 
agree  that  the  presiding  official's  conclusion  was  that 
appellant  was  entitled  to  a representative.  The  Board 
explained  that  the  presiding  official  concluded  that 
the  agency's  interviews  with  appellant  were  unfair 
and  thus  in  bad  faith  because  appellant  was  ques- 
tioned by  three  high-level  management  officials  with- 
out benefit  of  either  a representative  or  her  tax  rec- 
ords. 

Further,  the  Board  considered  the  agency's  disa- 
greement with  the  presiding  official's  finding  that  the 
agency's  action  was  "clearly  without  merit"  but  found 
no  evidence  of  error  by  the  presiding  official.  The 
Board  explained  that  according  to  the  record,  in  50  of 
51  of  the  agency's  cases  of  underreported  income,  the 
most  severe  penalty — which  was  issued  in  only  four 
cases — was  a 10-day  suspension.  The  Board  added 
that  though  the  remaining  case  did  result  in  the  re- 
moval of  an  employee,  the  case  involved  over  $10,000 
in  unreported  income,  whereas  appellant's  case  con- 
cerned less  than  $4,000. 


Agreeing  with  the  presiding  official's  conclusion 
that  an  award  of  attorney  fees  was  warranted  in  the  in- 
terests of  justice,  the  Board  explained  that  according 
to  5 U.S.C.  §7701  (g)(  1 ) , the  amount  of  such  award 
must  be  reasonable.  Noting  that  appellant's  attorney 
was  union-employed,  the  Board  pointed  out  that  the 
record  was  unclear  as  to  whether  the  attorney  fee 
would  be  retained  by  appellant's  attorney  or  turned 
over  to  the  union  and  as  to  what  the  $50  per  hour  bill- 
ing rate  exactly  constituted.  Therefore,  the  Board  af- 
firmed the  addendum  decision  regarding  appellant's 
entitlement  to  attorney  fees  but  vacated  it  regarding 
the  findings  about  reasonableness  of  the  fees.  The 
Board  remanded  the  case  to  the  regional  office  for  fur- 
ther development  of  the  record  under  the  guidelines 
established  in  Powell  v.  Department  of  the  Treasury, 
MSPB  Docket  No.  DC075299039  (October  2,  1981). 


PERFORMANCE 

ROBERT  B.  CLEMONS  v.  DEPARTMENT  OF  AGRI- 
CULTURE (Docket  No.  DC531D81 10487) 

October  4,  1982 

3.120;  9.110;  9.214;  9.320;  10.1211;  11.140 

Because  it  determined  that  appellant's  performance 
was  not  of  an  acceptable  level  of  competence 
(ALOC),  the  agency  denied  his  within-grade  in- 
crease. When  appellant  appealed  the  agency's  action 
to  the  Board's  regional  office,  the  presiding  official 
sustained  the  agency's  ALOC  determination,  and  ap- 
pellant filed  a petition  for  review. 

The  presiding  official  addressed  appellant's  argu- 
ments that  the  denial  of  his  within-grade  increase  was 
not  based  on  substantial  evidence  and  that  the  agency 
committed  prohibited  personnel  practices  in  effecting 
it.  However,  the  presiding  official  determined  that  the 
agency  had  supported  its  action  with  substantial  evi- 
dence and  that  appellant  failed  to  show  that  the  denial 
of  the  within-grade  increase  was  the  agency's  retalia- 
tion for  his  filing  an  equal  employment  opportunity 
complaint.  Furthermore,  the  presiding  official  found 
that  the  agency  had  timely  informed  appellant  of  his 
poor  performance  and  had  properly  evaluated  appel- 
lant's work  in  light  of  his  performance  standards. 

In  considering  appellant's  petition,  the  Board  noted 
his  contention  that  the  agency  did  not  base  its  ALOC 
determination  on  the  essential  requirements  of  his  po- 
sition, since  his  performance  standards  were  inconsis- 
tent with  his  position  description.  Specifically,  appel- 
lant pointed  out  that  his  performance  standards  re- 
quired him  to  obtain  work  assignments  independent- 
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ly,  while  his  position  description  indicated  that  he 
would  be  assigned  work.  The  Board  noted  that  appel- 
lant's position  description,  which  stated  that  "assign- 
ments are  to  be  made  in  general  terms,"  did  not  indi- 
cate how  appellant  was  to  procure  his  assignments. 
Therefore,  the  Board  found  appellant's  performance 
standards  consistent  with  the  broader  terms  of  his  po- 
sition description.  Further,  the  Board  noted  that  the 
agency,  in  reaching  its  ALOC  determination,  did  not 
even  consider  appellant's  performance  in  procuring 
work'  assignments.  Rather,  the  agency  considered  ap- 
pellant's performance  of  an  essential  part  of  his  job — 
systems  analysis — and  found  that  he  failed  to  demon- 
strate competency  in  that  area. 

The  Board  discussed  appellant's  charges  that  the 
agency  established  a pattern  and  practice  of  race  and 
sex  discrimination  in  its  employment  policies,  that  his 
within-grade  increase  was  denied  because  agency  of- 
ficials were  inclined  to  discriminate  against  blacks, 
and  that  the  presiding  official  erred  in  refusing  to  ac- 
cept evidence  about  these  matters.  The  Board  ex- 
plained that  the  presiding  official  may,  at  his  discre- 
tion, take  action  to  avoid  delay  in  the  disposition  of  all 
proceedings  and  to  exclude  immaterial  evidence.  De- 
termining that  the  presiding  official  in  appellant's 
case  did  not  abuse  her  discretion  in  refusing  to  admit 
evidence  about  an  alleged  agency-wide  discrimina- 
tion practice,  the  Board  found  that  appellant  did  not 
relate  his  allegations  of  agency  discrimination  prac- 
tices to  the  agency's  action  against  him.  Moreover, 
the  Board  determined  that  admitting  evidence  con- 
cerning personnel  actions  other  than  ALOC  determi- 
nations would  have  unduly  delayed  the  proceedings 
and  that  such  evidence  would  have  been  of  limited 
probative  value  in  establishing  his  supervisor's  motive 
for  denying  his  within-grade  increase.  Accordingly, 
the  Board  denied  appellant's  petition  and  sustained 
the  agency's  denial  of  his  within-grade  increase. 


REDUCTION  IN  FORCE 

CHARLES  E.  KNAB  and  JOSEPH  M.  BURKE.  JR.  v. 
NATIONAL  AERONAUTICS  AND  SPACE  ADMINIS- 
TRATION (Docket  No.  AT035181 10084) 

October  22,  1982 

6.420;  10.121;  10.1215; 12.110;  12.421 

Appellants  were  reduced  in  grade  through  reduc- 
tion in  force  (RIF)  procedures.  When  they  appealed  to 
the  Board's  regional  office,  the  presiding  official 
joined  the  appeals,  since  they  involved  similar  issues. 
The  presiding  official  sustained  the  RIF  action  in  ap- 
pellant Burke's  case,  but  reversed  it  in  appellant 


Knab's  case,  finding  that  appellant  Knab  had  identi- 
fied and  was  eligible  to  be  placed  in  any  one  of  sever- 
al positions  occupied  by  non-preference  eligible  em- 
ployees in  a lower  retention  subgroup  than  he.  Conse- 
guently,  appellant  Burke  filed  a petition  for  review  of 
the  presiding  official's  decision  to  sustain  the  agency's 
action,  and  the  agency  petitioned  for  review  of  the 
presiding  official's  decision  about  appellant  Knab's 
assignment  rights. 

In  considering  appellant  Burke's  contentions,  the 
Board  found  that  the  agency  properly  invoked  RIF 
procedures  for  purpose  of  reorganization,  that  appel- 
lant's competitive  level  was  properly  established,  and 
that  appellant  failed  to  prove  that  the  agency's  action 
indicated  discrimination  against  him  for  reasons  of 
age  and  sex.  Further,  the  Board  discussed  appellant's 
claim  that  available  supervisory  positions  classified  in 
a series  other  than  his  GS-334  supervisory  computer 
systems  analyst  series  properly  should  have  been 
classified  as  GS-334  positions  to  which  appellant 
could  have  been  assigned.  The  Board  pointed  out  that 
whether  a position's  grade,  level  and  job  classification 
series  are  proper  is  a matter  appealable  to  the  Office 
of  Personnel  Management  and  not  within  the  Board's 
jurisdiction.  The  Board  also  considered  appellant's 
argument  that  he  was  gualified  to  fill  either  one  of  two 
vacant  branch  chief  positions,  but  noted  that  the 
agency  was  not  required  to  fill  these  newly  created 
positions  during  the  RIF  action. 

In  considering  the  agency's  petition  regarding  ap- 
pellant Knab,  the  Board  noted  the  agency's  conten- 
tion that  appellant  had  not  properly  raised  the  matter 
of  his  assignment  rights  to  the  nine  engineering  posi- 
tions occupied  by  employees  in  a lower  retention  sub- 
group because  appellant  did  not  raise  such  issue  until 
the  closing  remarks  at  the  hearing.  However,  the 
Board  pointed  out  that  appellant's  written  reply  to  the 
proposed  RIF  mentioned  that  the  agency  had  not  con- 
sidered his  assignment  rights  regarding  "any  of  the 
other  positions  reflected  in  the  retention  register." 
Though  the  agency  claimed  that  it  carefully  consid- 
ered appellant's  qualifications  and  retention  standing 
against  other  occupied  positions  and  that  appellant 
was  not  qualified  for  any  of  the  nine  positions  in  ques- 
tion, the  Board  noted  the  presiding  official's  finding 
that  the  nine  position  descriptions  were  identical  in  ti- 
tle, series,  and  grade  to  appellant's.  The  Board  also 
noted  appellant's  claim — which  was  reiterated  by  ap- 
pellant Burke  testifying  on  appellant  Knab's  behalf — 
that  he  was  familiar  with  the  program  and  systems  in- 
volved in  the  nine  jobs. 

The  Board  explained  that  when  an  employee  raises 
the  issue  of  assignment  rights,  the  agency  has  the  bur- 
den of  proving  that  it  followed  RIF  regulations  in  ef- 
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fecting  the  employee's  assignment.  However,  the 
Board  found  that  in  appellant  Knab's.case,  the  agency 
failed  to  prove  by  a preponderance  of  the  evidence 
that  it  had  afforded  appellant  his  substantive  rights. 
Accordingly,  the  Board  denied  the  petitions  of  appel- 


lant Burke  and  the  agency  and  ordered  the  agency  to 
cancel  the  action  reducing  appellant  Knab  in  grade 
and  to  place  him  either  in  one  of  the  nine  positions 
discussed  or  in  one  similar. 
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SALERNO,  Gary  J.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
SE315H81F0250;  October  27,  1982)  (See 

BARFUSS,  Gary  Lynn) 

SISEMORE,  Dennis  L.  v.  Department  of  the  Navy 
(Docket  No.  BN075281 10207;  October  25,  1982) 
1.3711;  1.400 


SKRIMSTAD,  Erik  T.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket  No. 
SF315H81F3812;  October  27,  1982)  (See 

YOSHINAGA,  Lawrence) 

SMITH,  Clinton  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L81 10771;  October  13,  1982) 
3.120;  4.250;  10.1322;  15.13112;  15.134;  15.135 
SOMAOANG,  Wilfred  T.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  SF315H81F3822;  October  27,  1982)  (See 
YOSHINAGA,  Lawrence) 

SPECIAL  COUNSEL  v.  Marshel  Watson  (Docket  No. 

HQ  12068 110059;  October  7,  1982)  14.600 
TALAK,  Frank  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L81 10447ADD;  October  25, 
1982) 14.520 

TURNER,  Louie,  Jr.  v.  Department  of  the  Army  (Doc- 
ket No.  AT07528 110428;  October  15,  1982)  1.400; 
1.630;  4.120;  4.210 

WILKINS,  Rex  A.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
SE315H81F0251 ; October  27,  1982)  (See 

BARFUSS,  Gary  Lynn) 

WOWK,  Michael  J.  v.  Department  of  Transportation 
(Docket  No.  BN315H81F0221;  October  22,  1982) 
6.125;  8.320 

SHORT  DENIALS  AND  DISMISSALS 

ALLALA,  Ruben  A.  v.  Department  of  the  Navy  (Doc- 
ket No.  PH075281 10298,  October  27,  1982) 

AUTRY,  Roland  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH075281 10539;  October  12, 
1982) 

BRINK,  Pauline  v.  Veterans  Administration  (Docket 
No.  NY075299019;  October  25,  1982) 

BROWN,  Marzena  J.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DC03518210576;  Octo- 
ber 29,  1982) 

BUICE,  Coleen  v.  Veterans  Administration  (Docket 
No.  PH075281 10240;  October  29,  1982) 
CALCATERRA,  Richard  J.  v.  Department  of  Com- 
merce (Docket  No.  CH075281 10337;  October  4, 
1982) 

CASTILLANES,  Miguel  M.  v.  U.S.  Postal  Service 
(Docket  No.  SF075281 1 1030;  October  15,  1982) 
CEJA,  Jesus  M.  v.  Defense  Logistics  Agency  (Docket 
No.  SF075281 1 1086;  October  12,  1982) 

CERNEK,  Frederick  L.  v.  Department  of  Health  and 
Human  Services,  Health  Care  Financing  Adminis- 
tration (Docket  No.  NY075281 10324;  October  25, 
1982) 

CHENEY,  Leon  A.  v.  Department  of  Justice,  U.S. 
Marshals  Service  (Docket  No.  DA07528210158;  Oc- 
tober 22, 1982) 
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COOKE,  Charles  R.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DC315H8210030;  Octo- 
ber 12, 1982) 

DAVIS,  Richard  H.  v.  Federal  Aviation  Administra- 
tion (Docket  No.  AT075282F0082;  October  25, 
1982) 

De  CHABY,  Darrel  E.  v.  National  Endowment  for  the 
Humanities  (Docket  No.  DC03518010347;  October 
12,  1982) 

DENNY,  Stephen  B.  v.  Department  of  the  Navy  (Doc- 
ket No.  PH344381 10259;  October  12,  1982) 
DENSON,  Tommy  G.  v.  Department  of  the  Interior 
(Docket  No.  AT075281 10772;  October  29,  1982) 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SER- 
VICES v.  Francis  Lambert  Haley,  Administrative 
Law  Judge,  Social  Security  Administration  (Docket 
No.  HQ752 182 10052;  October  18,  1982) 

DEPTE,  Sandra  v.  Veterans  Administration  (Docket 
No.  PH075281 10436;  October  12,  1982) 

DOUNIAN,  Martin  v.  U.S.  Postal  Service  (Docket  No. 

AT344382 10739;  October  27,  1982) 

EVANS,  Isadore  v.  Department  of  the  Navy  (Docket 
No.  PH075281 10540;  October  27,  1982) 

FORMER  COMMUNITY  SERVICES  ADMINISTRA- 
TION EMPLOYEES  v.  Department  of  Health  and 
Human  Services  (Docket  No.  HQ035181 10063;  Oc- 
tober 15,  1982) 

FOWLER,  Elvin  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA083 182 10240;  October  25, 
1982) 

FRANGIONI,  Silviano  J.  v.  Department  of  the  Air 
Force  (Docket  No.  BN075281 101 10;  October  20, 
1982) 

FYKES,  Theodore  J.  v.  Veterans  Administration  (Doc- 
ket No.  DC035 1821 0060;  October  12,  1982) 
GARCIA,  David  A.  v.  Department  of  the  Air  Force 
(Docket  No.  DA315H82 10481;  October  27,  1982) 
GARRETT,  Francis  J.  v.  U.S.  Postal  Service  (Docket 
No.  NY035382 10225;  October  29,  1982) 

HARRIS,  George  M.  v.  General  Services  Administra- 
tion, Federal  Protective  Service  Division  (Docket 
No.  SL315H81 10165;  October  12,  1982) 

HENDRIX,  Eleanor  B.  v.  Department  of  Agriculture 
(Docket  No.  DA043282 10357;  October  29,  1982) 
HICKS,  Joseph  W.  v.  U.S.  Postal  Service  (Docket  No. 

PH07528210177;  October  15,  1982) 

HOBSON,  William  L.  v.  U.S.  Postal  Service  (Docket 
No.  PH07528210180;  October  25,  1982) 

HOEY,  Thomas  W.  v.  Department  of  the  Air  Force 
(Docket  No.  BN075281 10104;  October  20,  1982) 
HORNER,  Sharon  F.  v.  Department  of  Energy  (Docket 
No.  DC035 182 10574;  October  12,  1982) 

IGNACIO,  Miguel  C.  v.  U.S.  Postal  Service  (Docket 
No.  SF075281 10438;  October  6,  1982) 

KELLER,  Melvin  C.  v.  Department  of  Defense  (Docket 
No.  DC315H82 10873;  October  27,  1982) 


KLEIN,  Alexander  F.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  NY08318210009;  October  27, 
1982) 

KVIT,  Steven  v.  Department  of  Housing  and  Urban 
Development  (Docket  No.  NY075281 10418;  Octo- 
ber 12, 1982) 

LINDLY,  Grady  A.  v.  Department  of  Transportation 
(Docket  No.  SE075281F0760;  October  12,  1982) 
LUCERO,  David  L.  v.  Department  of  the  Air  Force 
(Docket  No.  DE075281 10117;  October  25,  1982) 
LUMBARD,  Johnny  B.  v.  U.S.  Postal  Service  (Docket 
No.  AT752S81 10655;  October  19,  1982) 

McJIMSEY,  James  R.  v.  Department  of  Transportation 
(Docket  No.  SE075281F0761;  October  12,  1982) 
McLEOD,  Charles  W.  v.  U.S.  Postal  Service  (Docket 
No.  BN07528210064;  October  25,  1982) 
MARSHALL,  Charles  v.  Department  of  the  Air  Force 
(Docket  No.  BN075281 10109;  October  20,  1982) 
MEANS,  Robert  M.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
CH075281F2369;  October  27,  1982) 

MELTON,  Rose  v.  Veterans  Administration  (Docket 
No.  PH315H81 10729;  October  29,  1982) 

MENDOZA,  Loudellia  V.  v.  Department  of  the  Treas- 
ury (Docket  No.  PH075281 10468;  October  19,  1982) 
MESAROS,  William  P.  v.  U.S.  Postal  Service  (Docket 
No.  SF075281 11383;  October  15,  1982) 

MIRTH,  Charles  v.  Department  of  the  Navy  (Docket 
No.  AT075281 10958;  October  29,  1982) 

NEBLETT,  Janice  M.  v.  Department  of  the  Army  (Doc- 
ket No.  DC315H81 10613;  October  25,  1982) 

PENA,  Vincente  v.  Office  of  Personnel  Management 
(Docket  No.  SF083181 1 1045;  October  29,  1982) 
RAMOS,  Jimmy  v.  U.S.  Postal  Service  (Docket  No. 

NY07528210013;  October  8,  1982) 

RICE,  Naomi  C.  (Leng)  v.  Department  of  Agriculture 
(Docket  No.  CH34438210047;  October  25,  1982) 
RODERICK,  Kim  v.  Federal  Aviation  Administration 
(Docket  No.  CH075281F3386;  October  29,  1982) 
ROSS,  Virginia  E.  v.  Veterans  Administration  (Doc- 
ket No.  PH315H82 10301;  October  27,  1982) 
ROTGER,  Robert  v.  Department  of  Agriculture  (Doc- 
ket No.  NY831L82 10031;  October  15,  1982) 
SINCLAIR,  Allen  A.  v.  U.S.  Postal  Service  (Docket 
No.  SF075281 11890;  October  12,  1982) 

SMITH,  Samuel  v.  Department  of  the  Navy  (Docket 
No.  SF075282 10338;  October  12,  1982) 

SNYDER,  Lillian  H.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10482;  October  12, 
1982) 

SOUTH,  Walter  v.  Veterans  Administration  (Docket 
No.  AT344381 10948;  October  29,  1982) 

STINNETTE,  Stuart  E.  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  CH075281F3387;  October  22, 
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SUTHERLAND,  Walton  v.  U.S.  Postal  Service  (Doc- 
ket No.  NY075282 10380;  October  29,  1982) 
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TASTAD,  Linda  v.  Federal  Aviation  Administration 
(Docket  No.  CH075281F3391 ; October  25,  1982) 
THOMAS,  Lonnie  v.  Department  of  the  Treasury 
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WILLIAMS,  Arthur  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10382;  October  27,  1982) 

WILLIAMS,  Melbia  v.  U.S.  Postal  Service  (Docket 
No.  SL03538210173;  October  25,  1982) 

YANDLE,  LaVon  v.  Department  of  Agriculture  (Doc- 
ket No.  AT34438 110393;  October  8,  1982) 


CASE  ASSIGNED  TO  AN 
ADMINISTRATIVE  LAW  JUDGE 
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v.  Office  of  Personnel  Management  (Docket  No. 
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INDEX 


NOTES  ON  KEY  NUMBERS 


In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  “Orders  Issued  by  the 
Board,"  are  indexed  according  to  the  key  number  sys- 
tem used  in  the  published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection  Board.  The  in- 
dex numbers,  which  indicate  the  subjects  found  in  the 
decision,  are  listed  after  the  order  date.  There  are  18 
main  subject  areas.  These  are  described  under 
“Major  Topics  and  Scope  Notes."  The  "Outline  of 
Topics"  divides  each  major  topic  into  more  specific 
subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1 .000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000) . Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14.000000). 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  DISCRIMINATION 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Guestions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  FREEDOM  OF  INFORMATION,  PRIVACY,  AND 
Sunshine  acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional guestions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 000000). 

7.000000  Labor -Management  Relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 


fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedules  Act. 
The  filing  reguisites  for  complaints  before  the  Special 
Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10. 000000). 

17.000000  SUITABILITY  AND  FITNESS  FOR  DUTY  EXAM- 
INATIONS 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110  Removal 

1.111  Involuntary  Resignation  or  Retirement 

1.120  Suspension  for  more  than  1 4 days 

1.121  Enforced  Leave 

1 . 1 30  Reduction  in  Grade 

1.131  Involuntary  Demotion 

1.140  Reduction  in  Pay 

1.150  Furlough  of  30  days  or  less 

1 .160  Adverse  Action  by  Office  of  Personnel  Management 

1 .200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  less  than  1 4 days 

1 .220  Letter  of  Reprimand 

1 .230  Actions  Based  on  Unacceptable  Performance 

1 .231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1 .250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance  Related 

1.311  Absence  Without  Leave 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1.314  Efficiency  of  the  Service — Attendance 

1 .320  Alcohol  and  Drug  Related 

1.321  On-Duty  Conduct 

1.322  Off-Duty  Conduct 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1.3322  Criminal  Conviction 

1.340  Dishonest  Work  Related  Conduct 

1.341  Bribery 

1 .342  Embezzlement 

1.343  Falsification 

1 .3431  Medical  Record 

1 .3432  Employment  Applications 

1 .3433  Time  and  Work  Records 

1.344  Fraud 

1 .345  Misappropriation  and/or  Misuse  of  Government  Property 

1 .346  Malfeasance  in  Office 

1.350  Prohibited  Political  Activity 

1.360  Other  Work  Related  Charges 

1.361  Abuse  of  Authority 

1.3611  Sexual  Harassment 

1.3612  Prohibited  Discrimination 

1 .362  Conflict  of  Interest 

1.363  Insubordination 

1 .3631  Refusal  to  Accept  Reassignment 

1 .364  Gross  Waste 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

1 .366  Insolence 

1.367  Violence 

1 .368  Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 


1 . 400  Board  Consideration  of  Penalties 


Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2 . 200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2.300  First  Amendment  Freedoms 

Freedom  of  Speech 

Relation  of  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  of  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 

3.120  Race,  Color,  and  National  Origin  Discrimination 

3. 121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

3.132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

3.13211  Undue  Hardship 

3 . 1 322  Rehabilitation 

3.133  Qualified  Handicapped  Employee 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3. 142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3 . 1 43  Sexual  Preference 

3. 144  Sexual  Harassment 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

3.410  Prima  Facie  Case 

3.420  Legitimate  Non-discriminatory  Reason 

3.430  Pretext 


4.000000  Evidence 

4.100  Admissibility 


4.110 

Prehearing  Evidence 

4.111 

Admissions 

4.112 

Affidavits 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

4.1132 

Interrogatories 

4.1133 

Documents 

4.114 

Best  Evidence 

4.115 

Polygraphs 

4.116 

Handwriting 

4.120 

Testimony 

4.121 

Relevancy 

4.122 

Materiality 

4.123 

Privileged  Matter 

4.124 

Hearsay 

4.125 

Credibility 

4.126 

Perjury 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

4.129 

Opinion 
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4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Acticns 
Stipulations 


4 . 200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 


4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 


5.000000  FOI.  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  F reedom  of  Information  Act 


Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra-Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 


5.300  Privacy  Act 


Form  of  Request 
Denial  of  Access 

Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 
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6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6 . 300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6 . 400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6 . 900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1 978 


7.110 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7 . 1 00  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Reguest  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701(c)(1) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 

8.290 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  71 

Labor  Organization  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 


Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8. 100  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 
Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
Air  Traffic  Controllers 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre-appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Senior  Executive  Service 


Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Reguirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9.100  Actions  Based  on  Performance 


Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

10.100  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Reguest  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 
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10.114 

Consolidation  and  Joinder 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

10.1161 

Motion  for  Discovery 

10.11611 

Interrogatories 

10.11612 

Deposition 

10.11613 

Production  of  Documents 

10.117 

Prehearing  Conference 

10.118 

Subpoenas 

10.119 

Reguest  for  Witnesses 

10.120 

Presiding  Official 

10.121 

Duties  and  Powers 

10.1211 

Discretion 

10.12111 

Dismissals 

10.12112 

Failure  to  Prosecute 

10.1212 

Ruling  on  Motions 

10.12121 

Venue 

10.12122 

Interlocutory  Appeals 

10.12123 

Continuance — Stay 

10.1213 

Orders  of  Presiding  Officials 

10.12131 

Compliance 

10.1214 

Decision 

10.12141 

Content 

10.12142 

Effective  Date 

10.12143 

Finality 

10.12144 

Summary  Decision 

10.12145 

Recommended  Decision 

10.12146 

Form 

10.1215 

Hearings 

10.12151 

Postponement 

10.1216 

Closing  the  Record 

10.1217 

Service 

10.122 

Bias 

10.123 

Disgualification 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.132 

Petition  for  Review 

10.1321 

Filing  Reguirements 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.140 

Board  Opinion 

10.141 

Content 

10.142 

Effective  Date 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.200  Original  Jurisdiction 


10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 


Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Reguest  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Reguest  for  Extension  of  Stay 
Agency  Response 
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10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10.2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
Judicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10.110) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.610 

1 0 . 500  Ex  Parte  Conduct 
1 0 . 600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

11.111 

11.112 

11.113 

11.114 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 . 000  Practices  Prohibited 

Personal  Favoritism 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 

Marital  Status 

Political  Affiliation 

Prohibited  Reprisals 

For  Exercising  Appeal  Rights 

Whistleblowers 

Actions  against  Whistleblowers 

Definition  of  Gross  Waste  of  Funds 

Definition  of  Mismanagement 

Definition  of  Abuse  of  Authority 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Performance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


1 1 .200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


12.300  Transfer  of  Functions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 

Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  oi  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

13.100  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

1 3. 1 20  Agency  Implementation 


14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
1 4 . 400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  oi  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  oi  Fees 

14.560  Timeliness  oi  Fee  Motion 

14.600  Settlement 
14.700  Mitigation  of  Penalty 


15.000000  Retirement 

15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of  Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

1 5. 1 22  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.131 1 Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 
16.220 
16.221 
16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  oi  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 
Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 


Place  oi  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal.  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct, 

Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 


1 7 . 200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


17.300  Consequences  of  Negative  Suitability  Determination 

Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  The  price  for  a subscription  is  $14  per 
year;  ($17.50  outside  the  United  States).  Single  issues 
are  also  available  at  a price  of  $2.00  per  issue;  ($2.50 
outside  the  United  States).  Please  address  subscrip- 
tion or  purchase  inquiries  to:  Superintendent  of  Doc- 
uments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  in  the  library  at  the  Board's  cen- 
tral office.  To  subscribe  to  the  microfiche  "Federal 
Employee  Appeals  Decisions”  at  $150  per  year  for 
microfiche  and  index,  contact  the  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Spring- 
field,  VA  22161. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 


original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision  is  included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index) 
are  available  from  the  Superintendent  of  Documents 
at  $24  for  the  two-volume  set;  Stock  No.  062-000- 
00009- 1 . These  volumes  consist  of  Board  final  actions 
taken  under  the  appellate  and  original  jurisdiction 
conferred  by  the  Civil  Service  Reform  Act  of  1978, 
and  precedential  interlocutory  actions  from  July  23, 
1980  through  December  31,  1980. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  request  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Requests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Sec- 
retary. 

Secretary:  Robert  E.  Taylor  ‘ 

Director:  Legal  Publications  Division: 

Michael  H.  Hoxie 
Executive  Editor:  Ada  Kimsey 
Managing  Editor:  Karen  S.  Henkel 
Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
Warren  Waggoner 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

fnitial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 


■U.s.  GOVERNMENT  PRINTING  OFFICE:  1982-  361-905:205 


33 


UNIVERSITY  OF  FLORIDA 


3 1262  09684  8519 


